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COVID-19 PANDEMIC AND THE PROTECTION OF PERSONAL DATA

It has been necessary to take some legal measures
concerning the arrangements on processing and pro-
tection of the personal data, in particular health data,
in order to eliminate the adverse impacts of corona-
virus (COVID — 19) both on the commercial enter-
prises and individuals in Turkey. In this context, an
announcement was made by the Personal Data Pro-
tection Authority on March 27, 2020 under the title
“Necessary Information During the Struggle Against
Covid-19 Within the Scope of the Law on the Protec-
tion of Personal Data”.

This article aims to provide information concerning
the frequently asked questions related to the con-
duct of the data processing activities in accordance
with the Law on the Protection of Personal Data and
the announcement issued by the Personal Data Pro-
tection Authority due to the Coronavirus (Covid-19)
pandemic.

1) Does the employer have a specific disclosure
requirement in the context of the special measures
taken with respect to COVID-19?

Pursuant to Article 10 of the Law on the Protection
of Personal Data No. 6698 (“KVKK”), each of the
data controllers is in charge of providing information
about the data processing activities at the time of
obtaining the personal data. The scope of this disclo-
sure requirement is determined by the provisions of
the above-mentioned article and the responsibility of
the employers to illuminate their employees under
the Law on the Protection of Personal Data continues
if the implementation of the additional measures tak-
en by the employer for the purpose of the prevention
of the dissemination of the Coronavirus (COVID-19)
pandemic requires the processing of the personal
data (including the details of the travels in the past or
COVID-19 test results).

2) Is the employer allowed to process the health
data of the employees (including fever and general
medical examination details)?

If the health data are to be processed by the employ-
ers, explicit consent of the employees must be ob-
tained in addition to the disclosure requirement of
the data controller due to the fact that health data are

defined as special personal data pursuant to Article 6
of KVKK. For that reason, employers are required to
obtain the explicit consent of their employees while
processing COVID-19 related data belonging to their
employees.

3) Does the processing of the health data by the
workplace doctor create any difference in respect
of explicit consent?

Although processing health data by the employer
requires explicit consent, health data can be also
processed by those under confidentiality obligation
without obtaining any explicit consent of the owner
of the health data in accordance with the purposes
specified in the relevant legislation including the pro-
tection of public health, the conduct of services like
preventive medicine, medical diagnosis, treatment
and medical care. If practices requiring the process-
ing of health data in that direction are carried out by
the employer through the workplace doctor, the em-
ployer only needs to consider the respective disclo-
sure issues. In this context, the explicit consent of the
employees will not be necessary.

4) Is the employee with COVID-19 symptoms
required to inform the workplace doctor of this
situation?

Pursuant to Article 19/1 of the Law on Occupation-
al Health and Safety, employees are not allowed to
risk the health and safety of themselves and other
employees affected by their actions and work per-
formances. In that case, the employer must provide
necessary information and warning to the employees
that they must immediately apply to the workplace
doctor if it is determined that they exhibit any of the
symptoms of COVID-19.

5) Is the employer allowed to request from the
relevant persons the data about their travels in the
past?

The information on the recent travels is considered
within the scope of the personal data pursuant to
the Law on the Protection of Personal Data No. 6698.
Although under normal conditions the processing
of personal data requires the explicit consent of its
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owner, the announcement of the Personal Data Pro-
tection Authority has clarified that such information
is subject to Article 5 of the Law on the Protection
of Personal Data and that the information about the
countries to which the relevant persons have recent-
ly travelled may not be considered a special personal
data based on its ruling that “It goes without saying
that, during this process some of the data processed
may not be special personal data (for example infor-
mation on the last country to which the person has
traveled). In those cases, the conditions of process-
ing personal data specified by Article 5 must be taken
into consideration”. In conclusion, provided that the
employer is certain that it has fulfilled the disclosure
requirement, it can ask questions to the relevant per-
sons about their travels in the recent past.

6) How can the other employees be informed
about a COVID-19 incident that has occurred
at the workplace?

The following example is given in the announcement
issued by the Personal Data Protection Authority re-
garding necessary information to the other employ-
ees about such an incident:

“.. We wanted to inform our other employees about
the fact that the COVID-19 test made on our colleague
working at the fifth floor of our general director-
ate building gave a positive result. The persons who
contacted him will be identified and informed about
this situation based on the respective dates on which
that person was at our general directorate building”.
In consideration of the statement above, it must be
stated that an employer must warn its other employ-
ees, provided that one of its employees proves to be
Covid-19 positive, and keep his identity undisclosed,
must invite them to take the necessary measures and
is not allowed to share the details that can be used
to identify him. In case it is necessary to disclose the
identity of the employee who was contaminated by
the virus in order to take the protective measures, the
employer as data controller subject to the respective
disclosure requirement must provide information to
its employees, who were diagnosed to be COVID-19
positive, thereof in advance.

7) Is it allowed to share the health data of the
employee with the public authorities?

The employer can share the personal data of employ-
ees carrying the contagious diseases subject to man-

datory notice with the relevant authorities pursuant
to the provisions of Article 8 and the provisions of
other relevant laws on the contagious diseases.

8) What are the respective security measures to be
taken during the process of working at home?

Institutions and organizations are allowed to carry out
their businesses on the basis of teleworking for the
purpose of ensuring the work continuity. It has been
clarified by the announcement issued by the Person-
al Data Protection Authority that the institutions and
organizations must maintain the administrative and
technical measures on the compliance with KVKK
throughout this process as well. In this context, the
Personal Data Protection Authority has reminded that
the data controller has not been released of its obliga-
tions regarding ensuring the security of the personal
data.

e As a result, all kinds of technical and administrative
measures must be taken for the purpose of ensuring
the security of the personal data during the struggle
against COVID-19 pandemic. Besides, additional mea-
sures must be taken for the purpose of ensuring the
security of the health data in the category of special
personal data. When taking these measures, the in-
formation to be provided to individuals within the
scope of the disclosure requirement must be concise,
easily accessible, understandable. A clear and plain
language must be used for this purpose. On the oth-
er hand, if the activities of the Ministry of Health and
the authorized public institutions and organizations
aimed at processing the personal data are considered
to be within the scope of the preventive, protective
and intelligence activities carried out by the institu-
tions and organizations legally authorized for the pur-
pose of ensuring national defense, national security,
public security or economic security as stipulated in
Article 28, the provisions of this law will not apply.
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We wish you healthy days
For further information and inquiries please contact:
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